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THE TENURE OF ENGLISH JUDGES 1 

C. H. McILWAIN 

Harvard University 

At the meeting of the Political Science Association last year, 
in the general discussion, on the subject of the recall, I was sur- 
prised and I must admit, a little shocked to hear our recall of 
judges compared to the English removal of judges on address of 
the houses of parliament. 

If we must compare unlike things, rather than place the recall 
beside the theory or the practice of the joint address, I should 
even prefer to compare it to a bill of attainder. 

In history, theory and practice the recall as we have it and the 
English removal by joint address have hardly anything in com- 
mon, save the same general object. 

Though I may not (as I do not) believe in the recall of judges, 
this paper concerns itself not at all with that opinion, but only 
with the history and nature of the tenure of English judges, 
particularly as affected by the possibility of removal on address. 
I believe a study of that history will show that any attempt to 
force the address into a close resemblance to the recall, whether 
for the purpose of furthering or of discrediting the latter, is utterly 
misleading. 

In the history of the tenure of English judges the act of 12 and 
13 William III, subsequently known as the Act of Settlement, is 
the greatest landmark. The history of the tenure naturally 
divides into two parts at the year 1711. In dealing with both 
parts, for the sake of brevity, I shall confine myself strictly to the 
judges who compose what since 1873 has been known as the 
supreme court of judicature. 

Few subjects so important in English legal or constitutional 

1 A paper read at the ninth annual meeting of the American Political Science 
Association. 
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history have been treated more vaguely than this. In one well- 
known constitutional history it is said that "until 1701 the judges 
held office at the royal will," and even Maitland says that judges 
of the Stuart period "all along .... held their offices 
durante beneplacito." Both these statements are very wide of the 
mark. 

Judicial office in England before the Norman Conquest was com- 
munal in general character. The courts were not yet the king's 
courts and it could not be said the judges were his: in fact there 
were no judges in the modern sense. In the Norman and ear- 
liest Angevin period all this was changed. Separate manorial 
jurisdictions, franchises, liberties, of course, continued to exist; 
and the old communal courts of the hundred and shire were 
retained; but the latter were now linked with the central curia, 
which in all its varied functions was in a real sense the king's 
court. The king's judges who replaced the old suitors were now 
his deputies acting by virtue of his commission, and causes were 
determined under his writ. The king had become the fountain 
of justice. 

These are royalist and anti-feudal tendencies, and may even 
be called national, for they shaped the common law. 

But in addition there is a feudal element of the tenure, which 
enters into and affects judicial tenure in all its history. This is 
the feudal conception of an office. The grant of an office, in 
mediaeval England, was, in effect the same as a grant of land: 
it conferred on the grantee an estate in the office, and (usually 
more important) in its emoluments. In both lands and office 
the rights vesting in the grantee were, of course, strictly deter- 
mined by the terms of the grant, unless some rule of law 
supervened. A freehold of office, for example, was not essentially 
different from any other freehold. The balancing of these two 
elements, of royal control and feudal tenure, and the addition 
later of a popular element exercised through parliament, really 
make up the history of judicial tenure in England from its 
beginning to the present time. 

The great offices of the king's household, such as that of sen- 
eschal or constable, early became hereditary in this way and thus 
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less useful. Their place was taken by newer offices, such as that 
of justiciar and of chancellor, held by novi homines of lower birth 
but greater power than the older nobility. These new officials 
furnished the core of the king's curia which performed all the 
functions of the central government of whatever kind, including 
of course, much judicial business. Their tenure was naturally 
at the king's pleasure. 

As the business and problems of government became more 
complicated, a division of labor and a specialization of function 
became inevitable. By the thirteenth century the separate judic- 
ial machinery had become fixed, the courts of Kings' bench and 
common pleas had acquired a definite organization, and we may 
speak more definitely of judicial tenure in its strict sense. For- 
tunately, about that time also, the rolls of the king's letters patent 
by which the grants to judicial office were made, became avail- 
able, and I shall summarize briefly the material in them affect- 
ing the tenure of the judges. 

It will not take long to dispose of the early history of the judges 
of the king's bench and common pleas. From the earliest patents 
down to the Long Parliament, their tenure was pratically invar- 
iable — during the pleasure of the king. Though grants for life, 
even without a limitation as to good behavior, are sometimes 
found in the patents of the Welsh and Irish judges, the grant to 
the English judges is in this period always a grant by the king 
to hold and occupy the office with its proper fees and emoluments 
"quamdiu nobis placuerit" — it is, in fact, an estate in the office 
terminable at the will of the King. This continues until 1641. 

The tenure of the barons of the exchequer is a more difficult 
matter, and it is concerning it that most of the mistakes have 
been made. 

It is probable that in the earlier time, in the exchequer (as 
elsewhere) no clear distinction was made between ministerial and 
judicial offices, and in fact no real distinction even between the 
various barons of the realm who were summoned by the king to 
assist him, now in the exchequer, now elsewhere, as his curia. 
But in time both distinctions arose. It becomes possible after 
a while to see a difference between ministerial exchequer officials, 
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such as the treasurer, and the chancellor of the exchequer, who 
often have a freehold in their offices: sometimes an estate for 
life, sometimes one in fee simple, in tail male, etc. ; and what may 
be called the judicial exchequer officials — the bar ones scaccarii. 
The very use of the word barones in this narrower connection shows 
that they had also become a wholly different order of beings and 
a far lower one than the barons of the realm. 

The ministerial exchequer offices, from the nature of their 
tenure being often in incapable hands, were frequently filled 
by deputies. It is probably in this way that such offices as vice- 
chancellorships, etc., first arose. There are many complaints in 
the rolls of parliament of the incompetence of these deputies. 
The barons of the exchequer were on a very different footing. 
In the earliest patents their grants are always during pleasure. 
An early example is found is in 4 Edward I, where the king 
makes the grant "quamdiu sibi placuerit." 

The statement is sometimes made in modern histories that the 
barons of the exchequer held during good behavior till the time 
of the Stuarts. This is unfounded. Until the middle of the fif- 
teenth century they seem invariably to have been appointed dur- 
ing pleasure — quamdiu nobis placuerit, quamdiu Regi placuerit, 
quamdiunostrae placuerit voluntati; exercendum ad voluntatem Regis, 
or the like. Not until the reign of Henry VI are any barons of 
the exchequer appointed during good behavior. Those ap- 
pointed at the accession of Edward IV had this tenure. In that 
year, however, the commons pray that the various commissions 
made by the Lancastrians and afterward may continue in force. 
The answer is: "It is agreed, so that the Barons of the Exchequer 
exercise their Offices at the Kynges pleasure, as the Judges doon." 
Notwithstanding this, Edward IV did afterward make grants dur- 
ing good behaviour. There is one interesting one in reversion 
during good behavior in 1467. When Henry VI returned to the 
throne in 1470 all grants to the barons of the exchequer were 
during pleasure. 

This was soon changed once more, and it seems probable that 
practically throughout the Tudor period these grants were uni- 
formly made during good behavior. — habendum tenendum et 
occupandum .... quamdui se bene gesserit. 
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So it continued until the year 1628. Then an interesting thing 
happened. Sir John Walter had received his patent as chief 
baron of the exchequer quamdiu se bene gesserit, but Charles was 
dissatisfied with his opinion in the case of parliament — men im- 
prisoned for seditious speeches in parliament, and ordered him 
to surrender his patent. He refused to do so, on the ground 
that his grant was for good behavior, and that he ought not to be 
removed without a proceeding on a scire facias to determine 
"whether he did bene se gerere or not," as Whitelocke says. 

This was embarrasing. Charles could not risk another unpop- 
ular trial. He, therefore, had to allow Walter to retain his office 
and his revenues as chief baron, and he retained them until his 
death about a year later; but the king did command him to stay 
away from the courts and not to perform his functions as judge 
and he never appeared again in the court of exchequer to the 
day of his death. 

Something like this had occurred when Elizabeth sequestered 
Archbishop Grindal in 1577 at a time when it would have been 
inconvenient to deprive him; and the precedent became useful 
later to Charles II. It may also, possibly, have influenced Lord 
Holt in 1690 when he advised the council that the king might 
appoint a governor of Maryland in violation of Lord Baltimore's 
charter without first vacating it, provided the grantee's profits 
were secured to him. 

The view that a great judicial office is just the same as its emol- 
uments, is an interesting survival of feudalism the effects of 
which can be seen in several ways in the law reports. An inter- 
esting parallel to it is found in the opinion of the author of the 
Mirror of Justices that a freeman of the realm denied the rights 
promised in Magna Carta ought to recover damages by an assize 
of novel disseisin. But the idea was extremely dangerous to 
liberty in the seventeenth century. 2 The next patent to a baron 
of the exchequer, granted after 1628, I need hardly say, read 
''durante bene placito." And so they continued till the Long 
Parliament. 

In the meantime there were troubles in the king's bench and 

3 1 hope soon to publish something further on this point. 
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common pleas also. Richard II, had struck one of his judges 
for refusing to comply immediately with his demands and had 
even "trampled him under his feet." But it is James I who 
must bear most of the blame of beginning the interference with 
judicial tenure and functions which were so prominent in the 
civil troubles of the years following. His interference to procure 
the shameful divorce of the Countess of Essex, his part in the 
trials resulting from the murder of Sir Thomas Overbury, his 
pretensions of omniscience and claims to exercise judicial office 
in person, but above all his transfer and final removal of Sir 
Edward Coke, the most learned lawyer of his time, make some 
pretty black pages of history. I feel almost like agreeing with 
the rather vigorous language of Mr. Horace Round who calls 
James "perhaps the most unseemly monster that has ever sat 
on the English throne. " 

Charles I unfortunately saw fit to follow this policy of inter- 
ference with his judges. Even before he removed Baron Walter 
from the court of exchequer, he had put out the chief justice of 
the king's bench, Sir Randolph Crew, in 1624, because he refused 
to sanction the king's forced loans. This was easier to do than 
in Walter's case, for the tenure was during pleasure. In 1634, 
the chief justice of the common pleas, Sir Robert Heath, followed, 
Sir John Finch being appointed to fill his place. And four days 
after the appointment, the writ for ship-money was issued. 

To make possible such things as arbitrary imprisonment, forced 
loans, and ship-money Charles within ten years had removed the 
heads of three great courts. It is little wonder that parliament 
took action. 

In the Long Parliament, on January 11, 1640-1, the lords ap- 
pointed a committee to consider the tenure of the judges. This 
resulted in the drawing up of a petition to the king praying that 
tenure during good behavior be substituted for that during pleas- 
ure. On January 15 the king's reply was reported to the house — 
that "his Majesty is graciously pleased to condescend," and 
on June 5, Charles begged parliament to remember, among the 
concessions he had lately made, "that the judges, hereafter, shall 
hold their places, quarndui se bene gesserint." 
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Apparently Charles kept his promise faithfully, and all his 
appointments after this, of which there were several, were made 
during good behavior. 

During the Interregnum the judicial officewas not a bed of roses. 
The judges had to uphold by precedent a government based solely 
on force. Though apparently their tenures were all during good 
behavior, Whitelocke records, in 1655 that "Baron Thorpe and 
Judge Newdigate were put out of their places, for not observing 
the Protector's pleasure in all his Commands" and in the same 
year, Chief Justice Rolle resigned because of friction between 
Cromwell and himself. 

For a few years after the Restoration, possibly owing to Claren- 
don's influence, the tenure remained during good behavior and 
a number of judges were so appointed. The pressure on. the king, 
however, became too great. In 1672 he tried to remove Sir John 
Archer from the common pleas, but Archer held during good be- 
havior and refused to surrender his patent without a scire facias. 
Charles then followed his father's example and ordered him to 
forbear to exercise the office of a judge either in court or elsewhere, 
appointing another judge to fill his place, though, as Rushworth 
wrote, Archer, "still enjoys his Patent .... and received a 
share in the Profits of that Court, as to Fines and other Proceed- 
ings by virtue of his said Patent, and his name is used in those 
Fines, &c. as a judge of that Court." It is probable that only 
his fees, not his salary remained to him. 

Succeeding judges in all the central courts held during pleasure 
for the rest of Charles's reign and through that of James II, and 
the transfers and removals were many. In the four years of 
James' reign alone some thirteen were removed; the law reports 
usually noting in a matter of fact way that on a certain day justice 
so and so "received his quietus. " In 1680 the commons resolved 
to draw a bill providing that thereafter judges should hold their 
places and salaries quamdiu se bene gesserint, and also to prevent 
the arbitrary proceedings of the judges; but nothing came of it. 

The removals of James's reign passed all precedent and all 
decency and the number necessary proves that the judges were 
not all so bad as has sometimes been said. Four were removed 
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in one day in 1686 for refusing to decide for the dispensing power, 
and two in the next year for declining to transfer the execution 
of a convicted deserter from the county where he had been tried 
to Portsmouth where his execution would have a greater effect 
on the troops. 

In the debates in the Convention Parliament, judicial tenure 
was discussed, and the evicted judges were examined at length as 
to the cause of their removal; but in the Bill of Rights no mention 
of the subject is made. Nevertheless all the patents under 
William and Mary and William III ran during good behavior and 
there were no removals. 

In 1691-92 a bill passed both houses for ascertaining the com- 
missions and salaries of the judges, but it failed of the royal assent, 
and Burnet says this was due to the advice of some of the judges 
themselves that "it was not fit they should be out of all depend- 
ence on the court." In 1696, however, a statute was passed to 
extend the judges' commissions for six months after the death of 
a king. 

But the principal statute on this subject in modern times, and 
the one substantially followed ever since is the Act of Settlement 
of 1701. It was limited to take effect after the death of the king 
and the Princess Anne and in default of issue of either. The im- 
portant provision was that "Judges Commissions be made quam- 
diu se bene gesserint and their salaries ascertained and established 
but upon the Address of both Houses of Parliament it may be 
lawful to remove them." 

The original draft of the bill in the commons provided for re- 
moval on address of either house, but on motion it was amended 
to read, "both houses." Motions were also twice made and lost 
to omit the whole provision for removal altogether. 

Subsequent acts were passed in 1760, 1873, 1875 and 1876 on 
this subject, but they merely reenact or supplement that of 1701, 
and I shall not retail them. After 1760 the death of the reigning 
king no longer put an end to all judicial patents. Before that, 
even after the Act of Settlement became effective, in 1714 and 
1727, a number of judges failed of reappointment on the accession 
of the new king. 
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The net result of it all is that today an English judge holding 
by patent quamdiu se bene gesserit, like any other official so hold- 
ing, may lose his office by judicial process under a writ of scire facias, 
if it appear that the conditions of the patent have not been ful- 
filled. Second, he may be impeached and removed from office 
by sentence of the house of lords, though this has not occurred for 
over a century. Third, the crown may remove him without any 
cause shown, after a joint address of the houses of parliament 
requesting it, but not otherwise. 

The address provided in all the acts from 1701 on is a most 
interesting thing. Its history is inseparably bound up with the 
whole great question of parliamentary and popular control of 
judicial tenure, which I -dare not enter upon. Enough to say 
that as early as 1244 parliament demanded a popular control 
over both removal and appointment of judges greater than either 
the laws or the conventions of the constitution allow even today, 
and something very like the address is described by Matthew 
Paris for that year. An almost perfect example of a joint address 
for the removal of the chancellor is narrated at length in Knigh- 
ton's Chronicle for 1386. 

All I shall say is that in 1701 the address was a perfectly well 
known form of procedure. The name address had gradually 
superseded the name petition for a communication from one or 
both houses to the crown, while "petition, " since the Restoration, 
had come to be applied almost exclusively to requests coming from 
individuals or bodies outside parliament. Such addresses had 
been frequently employed in the years just preceding 1701 and 
they had even been used to request the removal of a great officer 
of the crown. There was absolutely nothing new or strange in 
this use of them in 1701. It was the ordinary method. But it 
is well to remember also that this parliamentary joint address 
was and is a procedure of extreme formality and great solemnity, 
never resorted to except in matters of national concern. It is the 
method of communication adopted by parliament for example in 
case of a death in the royal family. This is no mere resolution 
of both houses. 

No case of any importance requiring the interpretation of the 
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act of 1701 arose for over one hundred years. The first was 
the case of Luke Fox, an Irish judge, in 1804. Only once has a 
joint address for removal actually occurred, and that was in the 
case of Sir Jonah Barrington, a judge of the court of admiralty in 
Ireland, in 1830. Another great case was that of Baron Smith, 
another Irish judge, in 1834, though it stopped short of an 
address. 

In these and other cases where the conduct of judges became 
the subject of parliamentary discussion, a number of interesting 
questions have arisen as to the proper interpretation of the words 
of the act of 1701: "but upon the address of both houses of par- 
liament it may be lawful to remove them." 

In this long history that I have tried to summarize, you will 
notice that there is no statutory action in modern times until 
1696. Even in 1641 the lords only petitioned the king for an act 
of the prerogative. And it is my belief also that these words of 
the Act of Settlement, and even the act of 1875, confer no power 
upon the houses of parliament which they did not have before, 
of interfering with judicial tenure. All any of them does is to 
limit the royal prerogative, and that in a purely negative way, 
by permitting removals by the crown only after an address. Not 
one of these statutes gives the houses power of removal. Not one 
forces the king to remove or even gives the houses authority to 
force him to comply with their request for removal. 

The houses may address the king, and so they have been doing 
for some hundreds of years. But he is no more under the legal 
necessity of complying now than Charles I was in 1641. So 
far as parliament's power goes, the words of 1701 seem merely 
declaratory of existing law. 

Were they, then, put there merely as a mitigation or exception 
to the general command to the crown to grant all judicial patents 
during good behavior? Or were they really intended also to 
give an additional power of interference to parliament? The 
late Professor Hearn held the latter view, and believed that par- 
liamentary control of judges as well as judicial independence of 
the crown was aimed at — on the ground that if independence had 
been the sole object, the address would have been omitted en- 
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tircly from the statute as it was from the constitution of the 
United States. If parliamentary control was really intended, 
the words chosen to convey it were about as ill suited for their 
purpose as possible; for they give the houses no power not al- 
ready theirs and they in no way affect the power of impeachment 
which already existed for cases of a serious character. 

A second question is of a more practical kind. Are the pre- 
liminary investigations of the houses on motion for an address 
judicial in their character, or not? This involves in many ways 
the; most fundamental question connected with the English form 
of government. If you examine every real dead-lock occurring 
for the last 200 years, in most cases you will find that it arises 
from the undefined and possibly indefinable boundary between 
the lex terrae and the lex parliamenti. Lord Auckland in Judge 
Fox's case, for example, denied that the clause in the act of 1701 
could be construed "to take the judges from the general protec- 
tion of the law of the land, in order to place them in a situation 
of disadvantage and dependence, which does not affect any other 
individual, or any other class of men. " 

Lord Hawkesbury, on the other hand, pointed out that it was 
not a judicial matter at all — the house was merely exercising 
"that inquisitorial authority with which they were vested by the 
constitution," and urged that if it were improper in this case 
then they could neither address for the removal of a secretary 
of state, a first lord of the admiralty or the governor of a colony. 

The difference disclosed here is fundamental. It has cropped 
up in almost every case that has come before parliament. In an 
investigation of judicial conduct, is the house merely ascertaining 
in a judicial proceeding whether a judge's conduct warrants a 
removal under the law? If so, then the accused is entitled to 
be heard, he may employ counsel, the laws of evidence should be 
strictly observed — -in short, the procedure is governed by the lex 
terrae. 

The other view is that the whole procedure is purely discre- 
tionary with the houses. They may under the act vote for an 
address for any reason or for no reason. It is an act of power, 
and the procedure is entirely under their own control — a part of 
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the lex parliamenti. On this rock most of the cases have split. 
Fox's case was dropped, after two whole years of wearisome talk 
had been expended on it, because the lords' preliminary discus- 
sions of it would be a prejudgment of the case if it came up 
to them later under impeachment proceedings. That set one 
precedent. Baron Smith's case was also dropped, in the com- 
mons, because they could not agree on the boundary between their 
powers of control and criticism and their judicial functions. Bar- 
rington's case alone issued in a joint address, and that only after 
months of discussion, in which the accused appeared both in 
person and by counsel, cross-examined witnesses, produced papers, 
made formal objections to evidence, and was in general given all 
the privileges of an accused person allowed under the lex terrae. 

I want to close with one or two observations with which you 
may agree or not: 

1. That, owing to the change by which the king's ministers 
have passed under the control of parliament — or more properly 
the commons — and now seem to be passing under the more direct 
control of the electors themselves, the power of parliament to 
put a sharp question to the government in regard to the conduct of 
a judge — a power in no way due to the act of 1701, and one suc- 
cessfully employed many times in the last century — is sufficient 
safeguard against judicial incompetency or minor lapses of con- 
duct, to which experience has shown the address cannot in prac- 
tice be applied; and that for serious offenses impeachment is 
always possible. 

2. That the procedure by address has proved to be very unsat- 
isfactory in operation. Actually applied only once, and that away 
back in 1830, failing of operation several times, rendered ineffec- 
tual and uncertain because it involves the most unsettled point 
in the English system — the line between the law of parliament and 
the law of the land — I think we are to be congratulated that James 
Wilson's thorough understanding of the English constitution 
prevented its incorporation into our federal Constitution. 

3. Whether the procedure on an address, in cases serious enough 
to warrant it, be in strict contemplation of law a judicial procedure 
under the lex terrae; or an arbitrary one under the lex parliamenti; 
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in every case in practice the legal guarantees and immunities of 
accused persons have been observed. And therefore to compare 
our political removal on a recall, by a simple popular vote without 
hearing or process of any kind either to the law of the Act of Set- 
tlement, or to this slow, elaborate, painstaking, conservative 
practice invariably employed in England under that law, is in my 
opinion misleading to the last degree. The main purpose of the 
English Act of Settlement was to make judges independent of 
what in the seventeenth century had claimed to be the sovereign 
power in the state — the crown. Our recall is to make them more 
entirely subject to the sovereign power. The two purposes are 
at the opposite poles. 

I want to put in a plea for the historical study of our political 
problems such as judicial tenure. The danger of this society 
will never be antiquarianism; but it must share in guarding against 
the present danger of the colleges and the whole country — super- 
ficiality — a blind impatience with any serious study of how our 
institutions came to be. This impatience will soon lead to 
incapacity, for we can't know what we have unless we know how 
we got it. One way to avoid this serious danger is to devote 
ourselves to a really scientific study of present day political 
phenomena. But alongside this we must also set ourselves to 
a far more thorough and careful study of the past development 
of these institutions if we are to guide that development in the 
future safely through the troubled times which it takes no prophet 
to see approaching us. 

Never were words more truly spoken than those of Sir John 
Seeley: "I venture to say that history without political science 
is a study incomplete, truncated, as on the other hand political 
science without history is hollow and baseless — or in a word, his- 
tory without political science has no fruit; political science with- 
out history has no root." 



